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HOW TO CHECK TESTAMENTARY LITIGATION. 

BY THE HON. KASTUS S. RANSOM, SUBROGATE OF NEW YORK 

COUNTY. 



It will be admitted, I think, by all that this subject is of great 
interest to every citizen, as all must sooner or later leave their 
earthly possessions to be distributed by their government under the 
supervision and direction of its chosen officers. All persons will 
agree that a procedure should exist duly authorized by the stat- 
utes of the government, according to which the property of de- 
ceased persons shall be collected and distributed in a prompt and 
economical manner. It is not generally known that the right of 
inheritance, and the right to dispose of one's property by will, is 
not a right incident to one's labor and thrift in acquiring such 
property. According to the principle underlying the modern 
state the citizen has not ownership in a single dollar of the fruit 
of his labor, except as such ownership is granted to him by his 
government. However, under all forms of government in the 
civilized world, at least, the citizen is permitted to own and con- 
trol the fruits of his labor and the profits of his 
business ventures, subject always to the superior title 
thereto of his government. Here we have briefly stated 
the reason for the custody by the government of all the 
property of the citizen after his demise, to be by it appropriated 
to the payment of any dues to it, such as taxes, to the suitable 
burial and other funeral expenses of the decedent, to the pay- 
ment of all his just debts, and of the distribution of the remain- 
der among his heirs if he died without a will, or to those persons 
who are named by him in his last will as devisees or legatees. 
The interests or rights of these persons are necessarily controlled 
by the government, who through its proper officers settles all 
questions which in any way affect the final disposition of the de- 
cedent's estate. This duty of the government is paternal in its 
character. It will be easily perceived that innumerable ques- 
tions are likely to arise in respect to the rights of the persons, 
who, under the law, are interested in the decedent's estate ; dis- 
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putes and controversies must be of frequent occurrence, in which 
difficult problems of law will intrude themselves and are to be 
solved by the government authorities. Questions of a purely 
business character must be answered, helpless persons, such as 
infants, the insane and very old people, are to be protected, and 
after they are marshalled before the governmental authorities the 
estate of the dead man must be divided between them. 

The scheme of the State governments in this country for the 
distribution of decedents' estates is fashioned after that of Eng- 
land. In New York State the officer elected by the people to whom 
full power and jurisdiction is delegated by the government in the 
premises is called the Surrogate. This officer, as the title of his 
office indicates, acts in the place of another, viz., in the place 
of and for the State government. The history of this office is 
most interesting and instructive, and the reader is referred to the 
opinion of the learned and eminent Chief Justice Charles P. Daly 
in the Matter of Brick's Estate.* Judge Daly traces the jurisdic- 
tion of this office from the earliest settlement of this State and 
explains the functions, duties and powers of the Surrogate. Many 
and important changes have been made by the legislature of this 
State since the creation of this office, until we have now a Court of 
Eecord in the city and county of New York presided over by two 
Surrogates whose jurisdiction is confined to the probate of wills, 
the appointment of executors, administrators, trustees and guar- 
dians, the control of these officers and the supervision of their offi- 
cial acts. The jurisdiction of this court is limited by statute, but 
within its domain of authority it has the widest jurisdiction and 
the broadest powers of any court. Here what is called natural 
justice and equity have full sway. The Surrogate has the right 
(it has been held by the Court of Appeals) to decree upon equita- 
ble principles and upon principles of justice and reason. The 
Surrogate is both a ministerial and a judicial officer and with him 
is lodged ample power to limit litigation in his court to actual 
and honest differences, to check and prevent captious disputes 
and speculative proceedings. 

How then shall the increase of testamentary litigation be 
checked ? The answer in the concrete is that the Surrogate should 
be conscious of his authority and power and should fearlessly en- 
force both with the single purpose of doing justice to all. His 

*15 Abbott Practice Reports 12. 
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duty is plainly set forth in the statutes and the decisions of the 
appellate courts, and an earnest and conscientious effort on his 
part to fulfill all the obligations of his office will reduce litigation 
in his court to the settlement of honest differences. 

As this paper is written for laymen, not for lawyers, I have 
thought best to go somewhat into the detail of the procedure in 
the Surrogate's Court, so that the reader will perceive the precise 
truth of my proposition, that the strongest check to testamentary 
litigation is the Surrogate himself. His authority and his duty are 
undoubted. In a very recent case the Court of Appeals used these 
words in regard to the Surrogate : " The Code invests him with 
the broad jurisdiction to direct and control the conduct and settle 
the accounts of executors and administrators, and to administer 
justice in all matters relating to the affairs of decedents." 

All of the property in the great city and county of New York 
owned by natural persons must pass by devolution of its title 
through the Surrogate's Court. At the death of the owner, the 
title to his personal property becomes vested in his personal rep- 
resentative, that is to say, in his administrator, if he dies with- 
out a will, or in his executor if he leaves a will naming an execu- 
tor. His real property, such as houses and lands, descends to his 
heirs-at-law if he dies intestate, and if he leaves a will it passes 
according to the terms thereof. It rarely if ever happens that 
the decedent has succeeded in satisfying everybody with the pro- 
visions of his will, except in the case of a sole legatee. I have 
never known of an objection from a person holding that relation 
to the will. The rule is that the will is a disappointment to 
many who had expected a benefaction, and a sense of personal 
wrong oftentimes induces a contest on their part. There is prob- 
ably no department in the administration of justice where so little 
is really known to the public of the rights and remedies of persons 
interested as that which has to do with the settlement of decedents' 
estates. Many intelligent persons do not realize the absolute 
right both in morals and in law of a man to dispose of all of his 
property by a paper executed by him in his lifetime, to take 
effect only at his death and which is defined to be his last 
will and testament. His right to so dispose of his property is 
as certain and sacred as his right to dispose of it by sale or gift 
during his life. None of his kin would think for a mpment of 
questioning a transfer of property in his lifetime, but at his 
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death those who have not been remembered in his will, as it seems 
to them they should have been, are at once strongly impressed 
with the belief or the hope, in most cases, that the testator was 
of unsound mind and incapable of making a will, or that he was 
unduly influenced by some wicked person to make a will which did 
not include them as beneficiaries. Then commences the bitterest 
of all quarrels — the family quarrel. Kesort is had in these con- 
tests many times to calumny and slander both of the dead and the 
living. Greed for money often induces false swearing and in many 
cases rank perjury. The most sacred of family affairs and family 
secrets are paraded before the world in the hope, usually vain I am 
glad to say, that the will of the dead man shall be rejected, his last 
wishes disregarded and defied, and any modicum of his property 
which may be left after paying the expenses of the litigation given 
over to them. A most wholesome check to this kind of testamentary 
litigation, in my own view, would be the insistence of the Surro- 
gate that the case be promptly tried, the trial to proceed from day 
to day until the end is reached, whereupon he should at once de- 
cide, stating as briefly as (practicable his reasons, both on the facts 
and the law. By pursuing this course the prime object of many 
contestants, to delay and harass the proponents of the will for the 
purpose of forcing a settlement which shall give them some valua- 
able interest in the estate, is defeated. 

Many wills are contested with no honest belief on the part of 
the contestants that the will was not lawfully executed, their real 
motive often being the gratification of spite and spleen with the 
hope that in the course of the proceeding something may turn up 
to their advantage. Their chief reliance, however, is upon delay. 
Contests of this sort are not very prevalent, and if the Surrogate 
will severely denounce them from the bench and will charge the 
costs of the contest against the contestants personally, as he has 
the right to do, and enforce his decree in that regard by such 
powers as are conferred upon him by law, proceedings of this 
character will be in good faith founded upon facts which will 
justify in the mind of a reasonable man careful investigation. 

I do not intend to produce the impression that all persons in- 
terested in the decedent's estate shall not have full and fair 
chance to investigate in a proceeding for that purpose the factum 
of his will, but I do mean that their objections shall be made in 
good faith, not for a fishing expedition, not for delay, not to co- 
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erce a settlement (but another name for blackmail), and that 
they shall be ready within a reasonably short time to substantiate 
them by legal evidence. 

In all cases where the decedent has left his property, or a consid- 
erable portion of it, to strangers, to the exclusion of his children 
or his wife, his brothers and sisters, father and mother, the will is 
said to be unnatural and a careful scrutiny of all the facts and 
circumstances by the Surrogate is required. Contests of such 
wills are rarely ever in bad faith, although they do not often suc- 
ceed, because it is the policy of the law, which is consonant with 
reason and sense, that the decedent may dispose of his property 
according to the dictates of his own conscience, or even in absolute 
defiance of conscience and against the plainest and most sacred 
of moral or family obligations, so long as it be the fact that his 
will was his own free act, done at a time when his mental capacity 
had not been practically destroyed. 

If the Surrogate will take pains to explain in clear language 
to the assembled relatives of the deceased person the really sim- 
ple and just doctrines of the law, upon the application of 
which their rights depend, he will usually put an end to further 
litigation in that particular case. Such action by the Surrogate 
would so enlighten the understanding and reason of the parties 
that the litigious contestant would find his support taken away, 
and the unworthy attorney who is so often the procuring 
cause of the contest, with no interest to serve but his own, will 
no longer be able to deceive the credulous with his florid tales of 
certain success in the appellate court. Another thought on this 
subject, in connection with the probate of wills, impels me to 
suggest that much testamentary litigation is induced by the pe- 
culiar jurisdiction of the General Term of the Supreme Court 
over all proceedings in the Surrogate's Court. The statute gives 
the General Term of the Supreme Court original jurisdiction 
over all proceedings in the Surrogate's Court ; that is to say, the 
trial of a will contest in the Surrogate's Court may be treated by 
the General Term on an appeal as an idle ceremony, and the 
whole proceeding, so far as evidence is concerned, may be held 
for naught and proceedings de novo had in that court, or the pro- 
ceeding may be continued in that court from the point where the 
Surrogate disposed of it, that court having the right to recall 
witnesses and examine new ones. This, in my opinion, is an 
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unwise and burdensome provision of the statute and ought to be 
repealed. 

When the Surrogate was but a ministerial officer such jurisdic- 
tion of the General Term was necessary ; but the Surrogate's 
Courts are now Courts of Record, and there is no reason why 
they should not have all the authority of any of the superior 
courts of record of any of the cities and counties of the State. 
It is the settled rule of decision that the findings of fact 
upon a trial before a jury, a judge at Special Term, or a 
referee, where there is a conflict of evidence, cannot be set 
aside upon any appeal in any court. This rule I state broadly, 
which fairly answers my purpose ; but in a will case, or any other 
for that matter, in the Surrogate's Court, presided over by a 
magistrate who, as the statute defines, is a judge, the General 
Term is not bound by his findings of fact where there was a con- 
flict of evidence before him. 

Parties litigant and their attorneys are well aware of this con- 
dition of the law and they are prompt to avail themselves of it, if 
there is the shadow of a chance that a different finding on the evi- 
dence laid in before the Surrogate may be secured. The reason 
for the rule that the findings of a jury, judge or referee are final 
where there was a conflict of evidence applies, I submit, with 
greater force even to a Surrogate's Court as at present constituted 
than it does to courts of common law. The statute now under 
consideration is a direct invitation to any disappointed suitor in 
a Surrogate's Court to put the decedent's estate to delay and ex- 
pense and unreasonable litigation. The citizen should have his 
day in court, that is, his one opportunity to submit his case, but 
he has no right to more. This opportunity, or day in court, as it 
is called, should be given at the earliest possible moment, and a 
speedy trial and a prompt decision should be had. This is my 
notion of the proper administration of justice. Complex and 
tardy proceedings with the rights of parties tried piecemeal and 
in different courts should not be tolerated. 

It is an interesting fact in this connection that the General 
Term of the Supreme Court has more than once refused to en- 
tertain an action for the settlement of an executor's account, ex- 
cept where construction of a trust provision of the will is 
required, upon the sole ground that the Surrogate's Court has 
exclusive jurisdiction of such matters, whilst the same court under 
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the statute I .have referred to has the right (and exercises it, too) 
of reviewing the Surrogate's findings of fact on a conflict of evi- 
dence. In other words, the Supreme Court has not jurisdiction 
in an action brought for that purpose to settle the accounts of an 
executor and distribute the estate with the exception stated, but 
the appellate branch of the court has jurisdiction to try de novo 
the factum of a will notwithstanding that the same has been care- 
fully investigated by the Surrogate's Court with all the great ad- 
vantage of a personal examination of the witnesses. 

Another most important check to the increase of testamentary 
litigation would result if persons who make wills appreciated 
the fact that they cannot continue in the management of their 
property after death. The proneness of everybody to make a 
most elaborate will providing by a system of trust provisions for 
accumulation of income, powers to executors and trustees to in- 
vest and sell, and the establishment of continuing charities is 
fraught with great danger of almost ceaseless litigation and end- 
less expense. Wills are prepared by testators having large estates 
so complex in their conditions that executors are unable to under- 
stand them, and are therefore compelled to seek the opinion of 
the court in an action for their construction. Such actions are 
very frequent, are always costly to the estate and rarely ever satis- 
factory to anybody but the court. 

Our law libraries are groaning under the weight of text books 
and reported decisions of courts of intermediate and appellate, 
jurisdiction, all devoted to the task of explaining the meaning and 
legal effect of wills. It seems to me a man about to make a will 
should realize the fact that when his will becomes operative he 
will no longer have any interest in the property left behind, and 
that any attempt on his part to keep control of it or of its earn- 
ings is utterly impracticable and foolish. He should dispose of 
his estate in the simplest way. If he be very wealthy and phil- 
anthropic, public spirited or charitable, or all three, let him ad - 
minister his own estate by giving it away in his lifetime to his 
chosen objects vesting in his donees the title absolutely. To my 
mind the testator unwittingly invites and encourages litigation by 
appointing several executors and trustees, either the same persons 
or different ones. If the estate be a large one with divers trusts 
to execute, investments and sales to effectuate, disagreement and 
contention is certain to happen among these representatives, 
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all of which would be avoided if but one executor had been 
chosen. Again, I believe the choice of natural persons to serve 
in these capacities is a bad one. Many women are named as execu- 
trices of wills, and it is my experience that they know little or 
nothing of business, rely largely upon their emotions and intui- 
tions and fall an easy prey to the ever ready, and always conven- 
ient, confidence man and sharper. My own judgment is that 
women should never be compelled or permitted to undergo the 
labor and responsibilities of these positions. I am of opinion that 
good safe trust companies are the best executors, etc., and by far 
the best guardians of the estates of infants. 

The limits of this paper do not permit any further elaboration 
of my views upon this subject. Considerable progress, however, 
has been made in recent years in the reduction of litigation. 

In the year 1888 the number of wills offered for probate in the City and County 

of New York was 1,375 

Of this number there we contested 131 

Rejected 7 

In the year 1889 wills offered for probate 1,385 

Contested 81 

Rejected 11 

In the year 1890 wills offered for probate 1,577 

Contested SI3 

Rejected : 6 

In the year 1891 wills offered for probate 1,600 

Contested 101 

Rejected 11 

In the year 1892 wills offered for probate 1,541 

Contested 83 

Rejected 6 

The materiality of these figures and the application to be made 
will be plain to the reader. A further fact I should state, that 
of this whole number of contests, four hundred and eighty-nine, 
or more than two in each week of the eleven months of each of 
the business years, there has been but one reversal, and that was 
upon a question of fact simply. 

The literal meaning of the subject of this paper excludes any 
observations upon another branch of the business in the Surro- 
gate's Court. But I think a few words in regard to the accounts 
of executors, administrators, guardians and trustees are appropri- 
ate and material. The branch of business in the Surrogate's 
Court most pregnant with opportunity for litigation, a perfect 
breeder in fact of disputes and contentions, is that which in- 
cludes the settlement of the accounts of executors, administra- 
tors, guardians, trustees, etc. The Surrogate, as I have already 
shown, has control of these officers. It is his duty to protect them 
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in the honest discharge of their trusts and to call them to strict 
account for any wilful or grossly negligent omission of duty. The 
office of the executor and trustee is not of his own seeking, and 
at the best his is a thankless task, with utterly inadequate com- 
pensation in most cases. The rule of law applicable to this 
officer is reasonable and beneficent. The Surrogate should ever 
bear in mind the maxim "that whom the testator trusts, so will 
the law," aud applying the spirit of this maxim to the conduct of 
the trustee or executor he will have no difficulty in doing justice 
to him and to the persons interested in the estate of decedent. 
The accounts of these officers are really very simple and easily 
kept, and there should rarely be any good ground of objection 
thereto. An important check to litigation in this department of 
business is the prompt condemnation by the Surrogate of slack or 
faithless performance of duty by the executor, a stern rebuke of 
all extravagance and the surcharging of his account with all 
sums which have been unlawfully expended by him, and in any 
extreme case depriving him of all commissions and charging the 
costs of his accounting against him personally. Idle and captious 
objections to his account, which are not infrequent, should be dis- 
missed at once and the costs of the proceeding charged against the 
objectant personally and their payment enforced. A plain, brief 
statement by the Surrogate of the law in the case should be made 
and his decision promptly rendered. If this course is pursued 
the public will very soon become enlightened, if not fully educated. 

Another great check to testamentary litigation would be the 
trial of all issues by the Surrogate in person. The delegation by 
him of the functions and duties of his office is a vice in our judi- 
cial system. It is supposed by many lawyers that the Surrogate 
is relieved of much labor in a proceeding sent to a referee ; 
whether this be true or not, and I doubt it, the answer is : Give 
us more Surrogates if the number we have are not equal to the 
volume of business. The expense and delay of a reference is often 
almost scandalous, and in the majority of cases is a torment and 
an outrage to all concerned. 

The law which governs and directs the Surrogate in the dis- 
charge of his duties is in the main adequate for all purposes. Some 
amendments which I suggested to the legislature this winter will 
no doubt be enacted, and will serve to effect a more prompt set- 
tlement of the affairs of decedents. Eastus S. Ransom. 



